Tillamook County DEPARTMENT OF COMMUNITY DEVELOPMENT
BUILDING, PLANNING & ON-SITE SANITATION SECTIONS

1510 — B Third Street
Tillamook, Oregon 97141
www.tillamook.or.us
Building (503) 842-3407
Planning (503) 842-3408
Sanitation (503) 842-3409
FAX (503) 842-1819

Toll Free 1(800) 488-8280

Land of Cheese, Trees and Ocean Breeze

CONDITIONAL USE REQUEST #851-21-000213-PLNG:
AGUIAR

NOTICE TO MORTGAGEE, LIENHOLDER, VENDOR OR SELLER:
ORS 215 REQUIRES THAT IF YOU RECEIVE THIS NOTICE,
IT MUST BE PROMPTLY FORWARDED TO THE PURCHASER

NOTICE OF ADMINISTRATIVE REVIEW
Date of Notice: September 15, 2021

Notice is hereby given that the Tillamook County Department of Community Development is considering the following:

#851-21-000213-PLNG: A Conditional Use request for the placement of a dwelling not in conjunction with a farm use.
Accessed via Moss Creek Road, a County road, the subject property is designated as Tax Lot 300 of Section 14, Township
I North, Range 10 West, W.M., Tillamook County, Oregon. The subject property is zoned Farm (F-1). The Applicant
and Property Owner is Manuel Aguiar.

Written comments received by the Department of Community Development prior to 4:00 p.m. on September 29, 2021,
will be considered in rendering a decision. Comments should address the criteria upon which the Department must base its
decision.

Notice of the application, a map of the subject area, and the applicable criteria are being mailed to all property owners
within 750-feet of the exterior boundaries of the subject property for which an application has been made and other
appropriate agencies at least 14 days prior to this Department rendering a decision on the request. A decision will be
made on or after September 30, 2021.

A copy of the application, along with a map of the request area and the applicable criteria for review are available for
inspection on the Tillamook County Department of  Community Development website:
https://www.co.tillamook.or.us/commdev/landuseapps and is also available for inspection at the Department of
Community Development office located at 1510-B Third Street, Tillamook, Oregon 97141.

If you have any questions about this application, please call the Department of Community Development at 503-842-3408
x 3317 or sabsher@co.tillamook.or.us.

Sincefrely, ;

Sarah Absher, CFM, Director

Enc. Maps
Applicable Ordinance Criteria
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REVIEW CRITERIA

SECTION 3.002: FARM ZONE (F-1)

SECTION 3.002(5) CONDITIONAL USE REVIEW CRITERIA

An applicant for a use permitted in Table 1 must demonstrate compliance with the following criteria and with the
Conditional Use Criteria in Article 6 Subsection 040.

(a) The use will not force a significant change in accepted farm or forest practices on surrounding lands devoted
to farm or forest use; and

(b) The use will not significantly increase the cost of accepted farm or forest practices on surrounding lands
devoted to farm or forest use.

ARTICLE VI CONDITIONAL USE PROCEDURES AND CRITERIA

SECTION 6.040: REVIEW CRITERIA

Any CONDITIONAL USE authorized according to this Article shall be subject to the following criteria, where

applicable:

(1) The use is listed as a CONDITIONAL USE in the underlying zone, or in an applicable overlying zone.

(2) The use is consistent with the applicable goals and policies of the Comprehensive Plan.

(3) The parcel is suitable for the proposed use considering its size, shape, location, topography, existence of
improvements and natural features.

(4) The proposed use will not alter the character of the surrounding area in a manner which substantially limits,
impairs or prevents the use of surrounding properties for the permitted uses listed in the underlying zone.

(5) The proposed use will not have detrimental effect on existing solar energy systems, wind energy conversion
systems or wind mills. )

(6) The proposed use is timely, considering the adequacy of public facilities and services existing or planned for the

area affected by the use.
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DocuSign Envelope ID: 9291A465-A504-4D76-93E3-18B2FA2A2EAB

Tillamook County Department of Community Development
1510-B Third Street. Tillamook, OR 97141 / Tel: 503-842-3408  Fax: 503-842-1819

www.co.tillamook.or.us

[f— ICE USE ONLY
PLANNING APPLICATION SR
Applicant & (Check Box if Same as Property Owner)

Name: Manuel Aguiar Jr. * Phone: 530-321-3961

Address: 15555 Moss Creek Road

Elty:']. Bay C|'fy o ! State: OR Zip: 97107 ClApproved [ClDenied

mail:  aguiardairy@gmail.com Recehed by: o i
Property Owner Receipt #: /’ZDW’ Ho & ;@OU@ /
Name: Phone: Fees: | 1Y%

Permit No:
Address:

. 851-2 | - JUOZ(%-
City: State: Zip: 51:2 |- L L7-PLNG
Email:

Request: Nonfarm dwelling
* and Catherine Aguiar

Type ll Type Il Type IV
[0 Farm/Forest Review [0 Appeal of Director’s Decision
KConditional Use Review [J Extension of Time [0 Appeal of Planning Commission
[ variance [ Detailed Hazard Report Decision
[J Exception to Resource or Riparian Setback  [J Conditional Use (As deemed UJ Ordinance Amendment
L] Nonconforming Review (Major or Minor) by Director) [ Large-Scale Zoning Map
O Development Permit Review for Estuary [J Ordinance Amendment Amendment

Development 1 Map Amendment [J Plan and/or Code Text

* Non-farm dwelling in Farm Zone [0 Goal Exception Amendment
O] Foredune Grading Permit Review
[0 Neskowin Coastal Hazards Area
Location:

Site Address: 15595 Moss Creek Road, Bay City, OR 97107
Map Number: 1N 10 14 300
Township Range Section Tax Lot{s)

Clerk’s Instrument #:  2014-005412

Authorization
This permit application does not assure permit approval. The applicant and/or property owner shall be responsible for
obtaining any other necessary federal, state, and local permits. The applicant verifies that the information submitted is

complete, accurate, and consistent with other information submitted with this application.
DocuSigned by:

2 5/11/2021
(atlnine Laiar =
PTUPEM.%%EE{E&{&M"W) Date
Applicant Signature Date

| Land Use Application Rev. 2/22/17




Advising Tillamook County for over 40 years

7 ALBRIGHT

4t 2308 3 Street - P.O. Box 939 @ (503) 842-6633
K] TT E L [ rC Tillamook, OR 97141 B (503) 842-4540

- ATTORNEYS AT LAW . I michael@albrightkittell.com % www.albrightkittell.com

May 10, 2021
Attn: Sarah Absher, Director

Tillamook County Dept. of Comm. Dev.
1510-B Third Street
Tillamook, OR 97141

PERSONAL DELIVERY
Re:  Aguiar Applications
Dear Ms. Absher:

Please find enclosed the Planning Application for a Dwelling Not in Conjunction with
Farm Use, and an Application for Primary Farm Dwelling. Also enclosed are the following
checks for your office’s processing of these applications: (1) $1,637.00, (2) $737.00, and (2)
$212.00 for Tillamook County Public Works.

The application to partition will be filed separately.

I request that you please process these applications as quickly as possiblé. Please let me
know if you have any questions or concerns.

Sincerely,

ALBRIGHT KITTELL PC

MICHAEL KITTELL"

Encls.
Ce: Cathy & Manual Aguiar (w/ encls.)

" Licensed in Oregon and Washington
Page 1of1



APPLICATION STATEMENT
(Application for Nonfarm Dwelling)

(Application for Accessory Farm Dwelling)
(Application to Partition Farmland)

Part 1
GENERAL INFORMATION

Applicants and Owner:

Catherine Aguiar and Manuel Aguiar, Jr. are the applicants and owners of the Subject Property
(defined below) (together, “Applicants” or “Owners”). The Applicants are the owners and
operators of the Aguiar dairy farm.

Subject Property:

The Subject Property is located along and between Moss Creek Road and Miami Foley Road,
about 1.8 miles from the intersection of Miami Foley Road and Hwy 101, in Tillamook County,
OR. The Subject Property is identified as map and tax lot 1IN1014-00-00300 (“Subject
Property”). According to the Tillamook County Assessor, the Subject Property is 123.72 acres in
size and is primarily under farmland assessment; 32 acres are under forest assessment, which
areas are shown in the map provided by the Tillamook County Assessor’s Office, attached as
Exhibit A. The Subject Property is zoned entirely Farm (F-1), is located directly next to and east
of Miami River, and directly south of the intersection of Miami Foley Road and Moss Creek
Road. The Subject Property abuts a Forest (F) and Farm (F-1) zones to the south, Woodlot 10-
Acre (SFW-10) and Rural Residential 2-acre (RR-2), and F zones to the east, RR-2 and F zones to
the west, and F-1 and F zones to the north.

The Applicants have owned the Subject Property since 2014. The Subject Property has been
used for farming purposes for decades, and the Applicants have used the Subject Property for
the operation of their farm since 2014.

The Subject Property is improved with two residential structures as well as farm-related
structures and improvements. This Application concerns the existing single-family dwelling
located at 15595 Moss Creek Rd in Tillamook County, Oregon (15595 Dwelling”). Upon
information and belief, it has been used for residential purposes (both farm and nonfarm
related) since its original construction. It is currently used for non-farm residential purposes
and has been for many years. Attached as Exhibit B is a Google Earth image of the Subject
Property, and attached as Exhibit C is a Google Earth image of the 15595 Dwelling and

ALBRIGHT KITTELL PC
APPLICATION STATEMENT Attorneys at Law Page1 of 17
(Aguiar) 2308 Third Street - P.O. Box 939
Tillamook, Oregon 97141
Phone 503-842-6633 - Fax 503-842-4540
michael@albrightkittell.com



immediate surroundings. Photographs of the 15595 Dwelling and immediate surroundings, as
well as of Moss Creek Road near the 15595 Dwelling, are attached as Exhibit D.

The Subject Property also contains a second single-family dwelling located at 15555 Moss Creek
Rd. (“15555 Dwelling”). The Applicants currently reside in the 15555 Dwelling.

With the exception of the 15595 Dwelling, the Subject Property is currently employed for
farming purposes. The Applicants have operated the onsite farm since on or about 2014.
However, the 15595 Dwelling and adjacent areas have not been used for farming purposes, as
these areas — including any areas east of 15595 Dwelling — are poor for farming primarily
because the soils are unsuitable, any potential area that could be used as a field in that area is
too steep for productive farming, is too small in size, and is disconnected from the rest of the
farm (reachable only after a long walk for the cows), there is little sun exposure, and Moss
Creek has eroded in that area which makes livestock access dangerous.

Attached as Exhibit E is a USDA Web Soil Survey image of the 15595 Dwelling and the area
surrounding it. The soils on or around the 15595 Dwelling are poor for farming. The 15595
Dwelling sits mostly upon Klootchie-Necancicum complex soils (symbol 20D), with a land
capability classification of 6e. A small portion of the 15595 Dwelling sits upon Klootchie-
Necanicum complex soils (symbol 20E), which has a land capability classification of 6e.

Regarding the remainder of the Subject Property, Exhibit F shows the applicable soil
designations. Essentially, there are two predominant soil sections. The first area is comprised of
the southeast region of the Subject Property. This area is at the edge of the Miami River Valley,
abutting and including forestland sloping upwards towards the south. This area is comprised
primarily of the following four soils: 1) Klootchie-Necanicum complex soils (symbol 20E), which
has a land capability classification of 6e; 2) Necanicum-Ascar-Klootchie complex soils (symbol
21F), which has a land capability classification of 7e; 3) Klootchie Necanicum complex soils
(symbol 20D), which has a land classification of 6e; and 4) Wolfer medial silt loam soils (56B),
which has a land capability classification of 3e.

The second section is comprised of the north and west region of the Subject Property. This area
in within the Miami River Valley. It is composed of predominately of Gauldy Complex complex
soils (symbol 93B), Logsden Silt Loam complex soils (symbol 170A), which has a land capability
classification of 2c,Nestucca-Brenner Silt Loams (symbol 77A), which has a land capability
classification of 4w, and Nehalem Silt Loam (symbol 74A) soils, which has a land capability
classification of 2w.
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Requests:

This Application Statement is submitted as support for three separate land use requests:

1. Designation of the 15595 Dwelling as a dwelling not in conjunction with farm use
pursuant to Tillamook County Land Use Ordinance (“TCLUQO") 3.002(9);

2. Designation of the 15555 Dwelling as a Primary Farm Dwelling under TCLUO Section
3.002(6)(d); and,

3. To partition the area around the 15595 Dwelling from the Subject Property, pursuant to
TCLUO Section 3.002(14)(c).

The applications for these requests are filed simultaneously. This Application Statement will
address each request in turn.

APPLICATION FOR NONFARM DWELLING

Applicable Ordinance and Comprehensive Plan Provisions

TCLUO § 3.002(9)

TCLUO § 3.002(9) permits the placement of a dwelling not in conjunction with farm use (i.e. a
nonfarm dwelling) if the elements descried in this Section are satisfied.

o TCLUO 3.002(9)(a)(1)

The dwelling or activities associated with the dwelling will not force a significant change in or
significantly increase the cost of accepted farming or forest practices on nearby lands devoted to
farm or forest use.

Upon information and belief, the 15595 Dwelling has been used for nonfarm residential
purposes for the past many years, if not decades; consequently, the continued use of the 15595
Dwelling for nonfarm residential purposes will not “force a significant change in or increase the
costs of accepted farming . . . practices on nearby lands” because there will be no change
whatsoever in the use of this dwelling as a result of this application.

Additionally, the Applicants are the owners of the nearby farming land and are
therefore the farming operators who would most impacted by the “dwelling or activities

ALBRIGHT KITTELL PC
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associated with the dwelling” that result from this application (of course, as discussed above,
there will be no impact or change in impact as a result of this application). The Applicants
hereby assert that this application for a nonfarm dwelling designation will not “force a
significant change in or significantly increase the cost” of farming in the area; indeed, no change
will occur.

o TCLUO 3.002(9)(a)(2):

a. The dwelling is situated upon a new parcel, or a portion of an existing lot or parcel, that is
generally unsuitable land for the production of farm crops and livestock or merchantable tree
species, considering the terrain, adverse soil or land conditions, drainage and flooding,
vegetation, location and size of the tract. A new parcel or portion of an existing lot or parcel
shall not be considered unsuitable solely because of size or location if it can reasonably be put
to farm or forest use in conjunction with other land; and

b. A new parcel or portion of an existing lot or parcel is not "generally unsuitable” simply
because it is too small to be farmed profitably by itself. If a new parcel or portion of an
existing lot or parcel can be sold, leased, rented or otherwise managed as a part of a
commercial farim or ranch, then the new parcel or portion of the existing lot or parcel is not
“generally unsuitable”. A new parcel or portion of an existing lot or parcel is presumed to be
suitable if is composed predominantly of Class I-IV soils. Just because a new parcel or portion
of an existing lot or parcel is unsuitable for one farm use does not mean it is not suitable for
another farm use;

The area immediately surrounding the 15595 Dwelling is comprised entirely of soils
identified by the Natural Resources Conservation Service Web Soil Survey as Klootchie
Necanicum complex (symbols 20D and 20E), both of which have a land capability classification
of 6e. These soils are a Class VI soil and cover approximately 12.1 acres of area around which
the 15595 Dwelling is located. The 15595 Dwelling is therefore not presumed to be suitable for
farming; in fact, according to the Natural Resources Conservation Service Soils Classification,
Class VI soils “have severe limitations that make them generally unsuited to cultivation and
that limit their use mainly to pasture, range, forestland, or wildlife food and cover.” E.g.
https:/fwww.ars.u-sda.gov/ ARSUserFiles/ np215/Food %o 20security%20talk%2 0inputs%20Lunch%203-
15-11.pdf (last visited on March 24, 2021).

In addition to poor soil cover for the production of farm crops and livestock, the 15595
Dwelling is also subject to significant natural and practical barriers for usage with an on-site or
off-site commercial farming operation, summarized as the following;:

ALBRIGHT KITTELL PC
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° Most obviously, the 15595 Dwelling already exists in fact, and conversion of the area on
which the 15595 Dwelling is located for farming purposes would cause immense waste
and require significant expense.

* Satellite images attached as Exhibit G show that use of the 15595 Dwelling and
surrounding areas has been consistent for at least the past 25 years, and that this area
has not been used for farming purposes. If the 15595 Dwelling and immediate
surroundings were suitable for farming purposes, then those areas would have
inevitably been used for farming purposes in the past 25 years given the adjacent farm
(under the same ownership).

* The areas immediately surrounding the 15595 Dwelling are separated from both the
main farm area and Moss Creek Road by significant increase in elevation, as shown in
the topographic maps attached as Exhibit H.

* Immediately south of the 15595 Dwelling is a large expanse of land zoned F that rises up
in elevation; the land to the south is owned by the State of Oregon and is sloped
northward at a severe angle. The area immediately surrounding the 15595 Dwelling is
not forested, and so has no apparent forestry resource value.

© The 15595 Dwelling is located close to developed RR-2 and SFW-10 land (to the east),
Miami Foley Rd and Miami River (to the west), freshwater emergent wetland to the
south and west, flood hazard area to the southeast, east, and north, and additional
developed RR-2 Jand to the west, all of which present significant barriers to effective
integration or use of the area on which the 15595 Dwelling in conjunction with an onsite
or offsite farming operation.

* The area immediately east of 15595 Dwelling is poor for farming primarily because the
soils are unsuitable, any potential area that could be used as a field in that area is too
steep for productive farming, is too small in size, and is disconnected from the rest of the

arm (reachable only after a long walk for the cows), there is little sun exposure, and

Moss Creek has eroded in that area which makes livestock access dangerous.

rr

The area on which the Existing Dwelling is located is also a poor candidate for the
cultivation of merchantable tree species given the soil limitations, but also due to the same
limitations described in the preceding bullet-points. The nearest Forest-zoned property is
nearly 600 feet to the south.

/
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o TCLUO 3.002(9)(a)(3):

The dwelling will not materially alter the stability of the overall land use pattern of the area. In
determining whether a proposed nonfarm dwelling will alter the stability of the land use pattern
in the area, a county shall consider the cumulative impact of nonfarm dwellings on other lots or
parcels in the area similarly situated by applying the standards set forth in subparagraphs 3.a
through c. If the application involves the creation of a new parcel for the nonfarm dwelling, a
county shall consider whether creation of the parcel will lead to creation of other nonfarm parcels,
to the detriment of agriculture in the areq by applying the standards set forth in subparagraphs
3.a through c.

a. Identify a study area for the cumulative mpacts analysis. The study area shall include at
least 2000 acres or a smaller area not less than 1000 acres, if the smaller area is a distinct
agricultural area based on topography, soil types, land use pattern, or the type of farm or
ranch operations or practices that distinguish it from other, adjacent agricultural areas.
Findings shall describe the study area, its boundaries, the location of the subject parcel within
this area, why the selected area is representative of the land use pattern surrounding the
subject parcel and is adequate to conduct the analysis required by this standard. Lands zoned
for rural residential or other urban or nonresource uses shall not be included in the study
aren;

The study area identified by the Applicants is shown on Exhibit I and includes an area of
roughly 1,046 acres according to the Tillamook County Assessment and Taxation (“Study
Area”).! This Study Area was chosen because it largely encompasses the Miami River valley in
which the Subject Property is situated: a distinct and geographically low-lying agricultural area
flanked on all sides by forested hills, Any additional areas included in a study area affecting the
Subject Property would be not part of the same distinct agricultural area. The Study Area is
primarily zoned F-1, with some F, EC1, and SFW-20 land, and therefore approximates the zones
surrounding the Subject Property. Lands zoned RR-2 or other urban or non-resource uses are

not included in the Study Area.

The Study Area includes thirty-three (33) separate properties, five (5) of which are
owned by the State of Oregon or the City of Garibaldi. The remaining twenty-eight (28)
properties in the Study Area are privately owned. Nineteen (19) of the properties are vacant
(four (4) of which are owned by the state or city government). Twenty-one (21) of the
properties are zoned entirely F-1, five (5) are zoned SFW-20, one (1) is split-zoned between the

! The acreage shown in this Exhibit I indicates 1,102 acres, but this could be slightly off due to
inaccuracies with employment of the GIS measuring tool. The acreage of 1,046 acres is the sum total of all
parcels in the Study Area as determined by the Tillamook County Assessor, and so is likely the more
reliable acreage figure.
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F-1 and SFW-20 zones, two (2) are split-zoned between the F-1 and EC1 zones, and four (4) are
zoned entirely F zone. The average size of all properties in the Study Area is 31.7 acres. Three
of the properties in the area are large enough to be partitioned.

Nine (9) of the properties in the Study Area are improved with a single-family residence.
According to the Tillamook County Department of Assessment and Taxation, all of the single-
family residences were constructed prior to 1993, except four residences, and only two of those
were constructed as the sole dwelling on a property (a one-story home on 2N1035-00-00201 and
a one and one-half story home on 2N1035-00-00700). Three (3) of the residences do not appear
to be currently used in conjunction with an active farm by virtue of ownership, and the
remaining six (6) residences appear to be associated with an active farm.

Attached as Exhibit | is the Natural Resources Conservation Service Web Soil Survey’s
Soil Map for the Study Area (and the areas adjacent to the Study Area). The low-lying areas in
the Study Area are primarily comprised of 170B, 170A, 74A, and 77A soils, all of which are
Class I-1V soils. Many of the areas immediately adjacent to and uphill from the low-lying
agricultural areas are comprised of 20E and 29E soils, which are Class Vl(e) soils, and 21F which
is a Class VII(s) soil. As shown in Exhibit J, the split between Class I-IV soils and Class VI soils
roughly follows the pastureland/forestland divide.

There appear to be four active farms in the Study Area:

Aguiar farm (123.72 acres);

Mary & Douglas Lee farm (30.1 acres);
Waldron farm (66.43 acres); and,
Seable Farm (43.2 acres);

Lt U

The land use pattern in the Study Area appears to be relatively stable, with most of the
properties dedicated to conservation or farm use, and some properties apparently used
exclusively for nonconforining residential purposes. Four single-family residences not in
conjunction with farm use appear to have been constructed since 1993, which indicates that the
Study Area is not subjected to rapid change or non-farm development. The land use pattern
also closely follows the soil divide between Class I-IV and Class VI soils, with the former used
for agricultural or conservation purposes, and the latter comprised of forestland.

Attached as Exhibit K is the Applicants’ Cumulative Impacts Spreadsheet, which
provides in Excel format the findings with respect to the Study Area.

I
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o TCLUO 3.002(9)(a)(3)(b):

Identify within the study area the broad types of farm uses (irrigated or nonirrigated crops,
pasture or grazing lands), the number, location and type of existing dwellings (farm, nonfarm,
hardship, etc.), and the dwelling development trends since 1993. Determine the potential number
of nonfarm/lot-of-record duwellings that could be approved under Subsections A and Section 2.11,
including identification of predominant soil classifications, the parcels created prior to January 1,
1993 and the parcels larger than the minimum lof size that may be divided to create new parcels
for nonfarm dwellings under ORS 215.263(4). The findings shall describe the existing land use
pattern of the study aren including the distribution and arrangement of existing uses and the

land use pattern that could result from approval of the possible nonfarm dwellings under this
subparagraph;

The section immediately above (along with Exhibit K) describes the broad types of farm
uses, as well as the number, location and type of existing dwellings, the size of parcels, and
dwelling development trends since 1993 in the Study Area.

As indicated above, the Study Area includes 33 properties in total.? Five (5) of these
properties are owned by the State of Oregon or the City of Garibaldi, and are therefore not
reasonably subject to non-farm or lot-of-record dwellings. Fifteen (15) additional properties in
the Study Area are currently improved with a single-family residence, and are therefore not
subject to the construction of nonfarm or lot-of-record dwellings. One (1) property is the Subject
Property.

Consequently, twelve (12) properties® require additional analysis to determine whether
they potentially qualify for placement of a non-farm or lot-of-record dwelling.

1. Analysis for potential non-farm dwellings.

Five (5) of the twelve (12) properties in the Study Area are comprised entirely of Class I-
IV soils (and are assessed as farmland), and are therefore presumed to be generally suitable for
the production of farm crops and livestock, and are therefore likely ineligible for the placement

of a nonfarm dwelling, Consequently, only seven (7) properties remain for potential non-farm
dwellings:

? Of the thirty-three (33) properties in the Study Area, only four were created after January 1, 1993
(TN1014-00-00201, 1N1011-00-00501, IN1011-00-00502, and 1N1011-00-00201).

3 These twelve (12) properties are: 1N1014-00-00500; 1N1014-00-00200; 1N1011-00-00501; IN1011-00-
00502; 2N1035-00-00202; 2N1035-00-00200; 1N1011-00-00500; 1N1011-00-00700; IN1022-A0-00203;
1N1002-00-00800, 2N1035-00-00300; and 1N1002-00-00401.
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* Map and tax lot 1IN1011-00-00502
® Map and tax lot IN1011-00-00700
° Map and tax lot 1IN1022-A0-00203
*  Map and tax lot 2N1035-00-00202
° Map and tax lot 1N1011-00-00500
* Map and tax lot 1N1002-00-00401
* Map and tax lot 2N1035-00-00200

One property (IN1022-A0-00203) is composed almost entirely of freshwater emergent
wetland, is located entirely in the AE flood zone, and is owned by the Nature Conservancy - all
of which strongly indicates that no nonfarm dwelling could be constructed thereon. One
property (IN1002-00-00401) is zoned entirely SFW-20 and appears its primary use has been
forest since 1993; it is therefore ineligible for a non-farm dwelling under TCLUO 3.006. Three
properties are entirely under forest assessment/classified forest land and comprised entirely of
soils capable of producing 50 cubic feet of wood fiber per acre per year (1IN1011-00-00700,
IN1011-00-00500 and 1N1011-00-00502), and are therefore presumed to be suitable for the

production of merchantable tree species under TCLUO 3.002(9)(a)(2)(c). There are two
- properties that could conceivably qualify for the placement of a non-farm dwelling under
TCLUO 3.002(9).

* Map and tax lot 2N1035-00-00202
* Map and tax lot 2N1035-00-00200

These two properties (2N 1035-00-00202, 2N'1035-00-00200) have a majority of their soils
classified as Class I-1V and therefore majority of the property would be presumed to be general
suitable for the production of farm crops and livestock and therefore likely ineligible for the
placement of a nonfarm dwelling. These properties also lie on the periphery of the study area,
on the northern edge of the area with F-1 zones surrounding it and RR-2 zones in the proximity.

2. Analysis for potential Iot-of-record dwellings.

Of the twelve (12) remaining properties, five (5) properties (1N1002-00-00401, 1N1022-
A0-00203, IN1011-00-00501, 1IN1011-00-00502, and 1N1014-00-00500) were acquired by the
present owner (as that term is defined in TCLUO 3.002(8)(A)(5)) after January 1, 1985, and are
therefore ineligible for a lot-of-record dwelling under TCLUO 3.002(8)(A)(1)(a). One property
(2N1035-00-00200) appears to have a dwelling according to satellite imagery and is therefore
ineligible for a lot-of-record dwelling under TCLUO 3.002(8)(A)(1)(b). 1N1011-00-00700 is on the
same tract as 1N1011-00-00400 which has a dwelling and is therefore ineligible for a lot-of-
record dwelling under TCLUO 3.002(8)(A)(1)(b). IN1002-00-00800 is on the same tract as
1N1011-00-00201 which has a dwelling and is therefore ineligible for a lot-of-record dwelling
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under TCLUO 3.002(8)(A)(1)(b). 2N1035-00-00202 and 2N1035-00-00300 are on the same tract as
2N1035-00-00200 which has a dwelling per satellite imagery and are therefore ineligible for a
lot-of-record dwelling under TCLUO 3.002(8)(A)(1)(b).

Consequently, only one (1) of two properties remains and potentially qualifies for
placement of a lot-of-record dwelling:

Map and tax lot 1N1014-00-00200 (7.96 acres) OR map and tax lot 1N1011-00-
00500 (13.6 acres).

Note that 1IN1014-00-00200 and 1N1011-00-00500 are part of the same tract and thus only
one or the other may qualify for a dwelling under TCLUO 3.002(8)(A)(1)(b). This leaves three
total properties that can be developed of the four properties shown on the map attached as
Exhibit G. There are only 3 properties in total that qualify for either a lot-of-record dwelling or
nonfarm dwelling. These properties are delineated on the Exhibit L map.

3. Existing and Possible Land Use Pattern

The existing land use pattern is predominately agricultural and conservation-based in
character, with most of the Miami River valley dedicated to farm uses. Residences are limited
to dwellings in conjunction with farm use and a few dwellings apparently unrelated to farm use
are located on the periphery of the valley. The Study Area is traversed by Miami Foley Road
and Moss Creek Road. The Applicant is not aware of any traffic congestion on these roads in
the Study Area.

The two properties (only one of which that may qualify) identified in Exhibit L that
possibly qualify for a lot-of-record dwelling are generally in forested areas. One property
(IN1014-00-00200) is classified entirely as forestland and one property (1N1011-00-00500) is in
the floodway with freshwater forested/shrubland.

Determine whether approval of the proposed nonfarm/lot-of-record dwellings together with
existing nonfarm dwellings will materially alter the stability of the land use pattern in the area.
The stability of the land use pattern will be materially altered if the cumulative effect of existing
and potential nonfarm dwellings will make it more difficult for the existing types of farms in the
area to continue operation due to diminished opportunities to expand, purchase or lease Sfarmland,
acquire water rights or diminish the number of tracts or acreage in farm use in a manner that will
destabilize the overall character of the study area.
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As indicated in the response to TCLUO 3.002(9)(a)(3)(b), and for purposes of this
cumulative impacts analysis, the full development of three of the four properties identified in
Exhibit G would result in a single-family dwelling on three properties. Assuming one-acre
homesteads, only three acres out of the entire Study Area would be removed from possible
agricultural or conservation-based use, and dedicated to residential use. The existing farms in
the area would therefore only lose the potential of applying one acre to agricultural use in the
entire Study Area, and would otherwise retain all present options to expand, purchase, or lease
farmland. Consequently, there would be no material diminution of opportunities to expand,
purchase, or lease farmland, and there would be no material diminution in the number of tracts
or acreage in farm use, such that there would be a destabilization of the overall character of the
Study Area. Therefore, the possible land use pattern (assuming full development of one of the
two properties) would not materially change or alter the existing land use pattern.

o TCLUO 3.002(9)(a)(4):

If a single-family dwelling is established on a lot of record as set forth in this ordinance, no
additional dwelling may later be sited under the provisions of this section.

The Applicants do not seek to add or site another dwelling to the Subject Property, so
this criterion is inapplicable. Stated differently, there is no “additional dwelling” that is sought
to be “sited” on the Subject Property. Rather, the Applicants wish to continue to use their
single-family dwelling, such that only the dwelling already in place will be sited on the Subject
Property.

In any event, this criterion will be satisfied with the partition described herein, the
approval of which could be a condition of approval of the Nonfarm Dwelling application.

TCLUO § 3.002(4) & (5)

T

o TCLUO 3.002(4)(w) (“General Standards”)
The Applicant agrees to sign and record in the deed records for Tillamook County the
document described in TCLUQ 3.002(4)(w)(2). TCLUO 3.002(4)(w)(1) and (3) do not apply.

o TCLUO 3.002(5):

An application for a use permitted in Table 1 must demonstrate complinnce with the following
criteria and with the Conditional Use Criteria in Article 6 Subsection 040, or in Article 6
Subsection 060 if the proposed use is for the restoration, enhancement or creation of a wetland as
defined in 3.002(2).
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(a) The use will not force a significant change in accepted farm or forest practices on surrounding
lands devoted to farm or forest use; and

(b) The use will not significantly increase the cost of accepted farm or forest practices on
surrounding lands devoted to farm or forest use.

In this case, the requested use is for a nonfarm single-family dwelling, which is the same
use to which the 15595 Dwelling has been put for many years. All practical aspects of the
requested use are identical to the current use; indeed, there is no objective change — i.e. the
purpose of this application is to “check the box” for the associated application to partition the
Subject Property. Perhaps there may be a change in who resides at the property; however, the
identity of the resident in the house cannot conceivably “force a significant change in,” or
“significantly increase the cost of,” “accepted farm or forest practices on surrounding lands
devoted to farm or forest use.”

See below for analysis with respect to the Conditional Use Criteria in Article 6
Subsection 040. The criteria in Article 6 Subsection 060 does not apply because the proposed

use is not for the restoration, enhancement or creation of a wetland.

TCLUO § 6.040

TCLUO § 6.040 provides: Any CONDITIONAL USE authorized according to this Article
shall be subject to the following criteria, where applicable:

o TCLUO 6.040(1): The use is listed as a CONDITIONAL USE in the underlying zone, or in an
applicable overlying.

TCLUO 3.002(5) provides that a “use permitted in Table 1 must demonstrate compliance
with ... the Conditional Use Criteria in Article 6 Subsection 040.” Table 1 includes Dwellings

Not in Conjunction with Farm Use.

o TCLUO 6.040(2): The use is consistent with the applicable goals and policies of the
Comprehensive Plan.

The Goal 3 Element of the Tillamook County Comprehensive Plan discusses in
significant detail the importance of agricultural land to Tillamook County, and the need to
protect such land. Importantly, the requested use will not change the zoning designation of the
Subject Property, and therefore will not reduce the available EFU land available in the county.
It also does not result in the urbanization of farm land.
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The protection of EFU land for farm uses is the primary reason for the extensive analysis
required to obtain approval for a dwelling not in conjunction with farm use under TCLUO
3.002(9). The goal, of course, is to ensure that the surrounding agricultural areas are not
threatened or substantially affected by the placement of a nonfarm dwelling. The analysis
provided above demonstrates that the placement of a nonfarm dwelling on the Property will
not threaten or substantially affect the use of surrounding agricultural, and that it therefore
accords with the Goal 3 Element of the Tillamook County Comprehensive Plan.

This application also preserves the housing available in Tillamook County and therefore
accords with the Goal 10 Element of the Tillamook County Comprehensive Plan. Further, no
public facilities (Goal 11 Element) or transportation facilities (Goal 12) will be changed or
affected by this application, and no urbanization will occur (Goal 14). All other Goal Elements
in the Tillamook County Comprehensive Plan are not directly applicable to this application.

o TCLUO 6.030(3): The parcel is suitable for the proposed use considering its size, shape, location,
topography, existence of improvements and natural features.

The suitability of the Subject Property for the placement of a (nonfarm) single-family
dwelling is apparent due to the existence of a single-family dwelling on the Subject Property
and the poor farm suitability of this area. The 15595 Dwelling nor the areas immediately
adjacent thereto are subject to any unique geologic or natural hazards.

o TCLUO 6.030(4): The proposed use will not alter the character of the surrounding area in a
manner which substantially limits, impairs or prevents the use of surrounding properties for the
permitted uses listed in the underlying zone.

The continued use of the 15595 Dwelling for nonfarm purposes will not alter the
character of the surrounding area because there will be no alteration of character whatsoever,
and no on-the-ground change will result due to the approval of this application.

The analysis under TCLUO 3.002(9) tully demonstrates that the permitting of the 15595
Dwelling will not alter the character of the surrounding area even if all other qualified properties
in a 1000+ acre area were similarly allowed non-farm or lot of record dwellings

o TCLUO 6.030(5): The proposed use will not have detrimental effect on existing solar energy
systems, wind energy conversion systems or wind mills.

The continued use of the 15595 Dwelling for nonfarm residential purposes will have no
impact on existing solar energy systems, wind energy conversion systems or wind mills because
no such systems or improvements are located on or near the Subject Property
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o TCLUO 6.030(6): The proposed use is timely, considering the adequacy of public facilities and
services existing or planned for the area affected by the use.

This element is not relevant because the proposed use will not affect public facilities or
services.

APPLICATION FOR PRIMARY FARM DWELLING

The Applicants” Application for an Accessory Farm Dwelling under TCLUO Section
3.002(7)(d) is contingent on County approval of the Applicants” Application for Nonfarm
Dwelling with respect to the 15595 Dwelling. The area under and around the 15555 Dwelling is
high-value farmland.

Applicable Criteria
TCLUO § 3.002(6) & (4)(w)

TCLUO 3.002(6)(£)(1). Commercial Dairy Farm Standards. A dwelling may be considered customarily
provided in conjunction with a commercial dairy farm as defined in subparagraph g if: (1) The subject
tract will be employed as a commercial dairy as defined in subparagraph g;

(8) As used in this section, “conumercial dairy farm” is a dairy operation that owns a sufficient number of
producing dairy animals capable of earning the gross annual income required by Paragraph © or (d),
whichever is applicable, from the sale of fluid milk.

The 15595 Dwelling is and will continue to be used in conjunction with the onsite dairy
farm operation. The Applicants, as the farm operators, have earned at least $80,000 in gross
annual income from the sale of farm products in each of the last two years, proof of which is
attached as Exhibit M.

TCLUO 3.002(6)(H)(2). The dwelling s sited on the same lot or parcel as the buildings required by the
commercial dairy;

The 15595 Dwelling is sited on the same parcel as the dairy farm buildings, including
barn and related structures.

TCLUO 3.002(6)(£)(3). Except for an accessory dwelling, there is no other dwelling on the subject tract;

The only other dwelling on the current tract is the 15595 Dwelling. Assuming approval
of the application to designate the 15595 Dwelling as a Nonfarm Dwelling, the Applicants agree
to a condition of approval that requires them to provide the County with proof of compliance
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with this criteria, which would be a copy of a deed showing the retitling of the partitioned area
of the 15595 Dwelling to different ownership, so it is not of the same “tract” as the parcel on
which the 15555 Dwelling is located.

TCLUO 3.002(6)(f)(4). The dwelling will be occupied by a person or persons who will be principally

engaged in the operation of the commercial dairy farm, such as the feeding, milking or pasturing of the

dairy animals or other farm use activities hecessary to the operation of the commercial dairy farm;
The Applicants covenant that the 15555 Dwelling will be occupied persons in

compliance with this criteria, and agree to execute and record a declaratory statement or
restrictive covenant to that effect.

TCLUO 3.002(6)(£)(5): The building permits, if required, have been issued for and construction has
begun for the buildings and animal waste facilities required for a commercial dairy farm; and,

This criteria is inapplicable. All such buildings and facilities already exist.
TCLUO 3.002(6)(f)(6): The Oregon Department of Agriculture has approved the following: a. A permit
for a “confined animal feeding operation” under ORS 468B.050 and 468B.200 to 468B.230; and b. A
Producer License for the sale of dairy products under ORS 621.072.

See the documents demonstrating satisfaction of this criteria attached as Exhibit N.

TCLUO 3.002(4)(w) (“General Standards"™)

The Applicant agrees to sign and record in the deed records for Tillamook County the
document described in TCLUO 3.002(4)(w)(2). TCLUO 3.002(4)(w)(1) and (3) do not apply.

I
I
I
/
I
I
I
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APPLICATION TO PARTITION

The Applicants” Application to Partition filed under TCLUO Section 3.002(14)(c) is
contingent on County approval of the Applicants’ Application for Nonfarm Dwelling with
respect to the 15595 Dwelling. The area under and around the 15555 Dwelling is high-value
farmland.

Applicable Criteria
TCLUO § 3.002(14)(c)

TCLUO 3.002(14)(c)(1): A division of land to create up to two new parcels smaller than the minimum
size established under Subsection (a), each to contain a dwelling not provided in conjunction with farm
use, may be permitted if: 1. The nonfarm dwellings have been approved under paragraph (9);

This Application to partition seeks to create one new parcel of 4.0 acres (“Partition
Area”), as shown in partition application filed herewith, which acreage is smaller than the
minimum size allowed under TCLUO 3.002(14)(a). This Application is contingent on approval
of the designation of the 15595 Dwelling as a nonfarm dwelling.

TCLUO 3.002(14)(c)(2): The parcels for the nonfarm dwellings are divided from a lot or parcel that was
lawfully created prior to July 1, 2001.

Attached as Exhibit O is the chain of title for the Subject Property from 1998 to the
present, which demonstrates that the Subject Property was lawfully created at some time prior
to July 1, 2001. The Subject Property was adjusted by a property line adjustment on or about
2005, but pre-existed that adjustment.

TCLUO 3.002(14)(c)(3). The parcels for the nonfarm dwellings are divided from a lot or parcel that
complies with the minimum size in Subsection (a);

The Subject Property is over 123 acres in size and therefore is significantly larger than
the minimum size required under TCLUO 3.002(14)(a).

TCLUO 3.002(14)(c)(4). The remainder of the original lot or parcel that does not contain the nonfarm
dwellings complies with the minimum size established under Subsection (n); and

As shown in the partition application, the remainder of the original lot or parcel that
does not contain the 15595 Dwelling will be 4.0 acres, which exceeds the minimum size required
under TCLUO 3.002(14)(a).
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TCLUO 3.002(14)(c)(5). The parcels for the nonfarm dwellings are generally unsuitable for the
production of farm crops and livestock or merchantable tree species considering the terrain, adverse soil or
land conditions, drainage or flooding, vegetation, location and size of the tract. A parcel may not be
considered unsuitable based solely on size or location if the parcel can reasonably be put to farm or forest
use in conjunction with other land.

The Partition Area is comprised entirely of Class 6 soils and is therefore poorly suited
for farming purposes. Please refer to the above discussion with respect to the portion of the
Partition Area immediately surrounding the 15595 Dwelling. The small field on the eastern
edge of the Partition Area is not actively or regularly used for farming because of a number of
deficiencies, including but not limited to:

(a) Poor soils and unproductive grass.

(b) Steep east-facing slope, which renders the field difficult or even dangerous for
equipment and livestock.

(c) Poor sun exposure, which results in frequently wet and muddy ground on steep
slopes.

(d) This small area is disconnected from the rest of the farm (reachable only after a long
walk for the cows).

(e) Access is only Moss Creek Road, which runs adjacent to Moss Creek. The Creek has
eroded, making a steep drop-off, which is dangerous for livestock. Consequently,
access — already poor and difficult - is also dangerous. See responses in the portion
of this Application Statement applicable to the Application for Nonfarm Dwelling.

The entire Partition Area is unsuitable for farming purposes, which is why the
Applicants — as the farm operators — wish to partition this area from the rest of the farm

property.
CONCLUSION
its cited herein will be emailed to the Plarming Department.

The Applicants respectfully request that the County approve the Applicants’ requests
herein. Any questions or concerns regarding this application should be addressed to Michael
Kittell, PO Box 939, Tillamook, OR 97141 or via email at michael@albrightkittell.com.
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TILLAMOOK County Assessor's Summary Report
Real Property Assessment Report
FOR ASSESSMENT YEAR 2020

Accounta &e17

February22,2021 4:23.08pm

Tax Stawis ASSESSABLE
Mop¥ 110120000300 Acct Status ACTIVE
Code-Tax% 55086317 Subtvpe HORMAL
LegolDescr © SeeRecord
MailingHome  AGUIAR, MANUEL A JR LCATHERINE S DeedReference¥ 20145412
Agent Sales Date/Price  10-20-2014451,250,000.00
InCareOf Appriser ELIZABETH JEFFRIES
MallingAddréss {5S851M0SS CREEK RD
BAYCITY, OR 87107
PropOnss ) MA SA HH  Unit
RMVCiass 01 02 01 0 455884
Situs Address(s Sitys City
D% 15555 MOSS CREEK RD counTy
ID¥ 15595 LIOSS CREEK RD COUNTY
Value Summary
CodcArea RMV MAV AV RMV Excepion CPR%
5508 Land 742,580 Land []
mpr. 1286530 . 0
CadeArea Totl 1.959.110 1023300 913,543 a
GrandTonl 1,959,110 1,023,300 543,543 0
Code Pla Lang Brearn
A 10¥ RFPD Ex Dom  valuesoure To% LS Sie  LandClass penged
08 W] F-1 Cesignaled Forest Lend 100 A 200 oc 127,600
%508 2 %] Fe1 Designaled Forest Lend 100 A 4.00 oc 23,200
508 1 9] F-1 Farm Site 100 A 200 SFM 11,500
508 B F-1 Farm Use Zoned 100 A a00 SP1 45,400
%08 =] F-1 FarmUse Zened 100 A 2,50 SP1 165,300
5508 =] F-1 Farm Use Zoned 100 A 7.50 SP2 43,500
5508 = F1 Farm Use Zoned 00 A 250 sPa 159,500
s508 B F-1 Farm Use Zened 100 A 222 5P4 140,460
5508 SADSD 100 12,500
5508 SADSD 100 12,500
Grand Tow] 123,72 142580
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May 1, 2021

AGUIAR DAIRY 1228
15555 MOSS CREEK ROAD
BAY CITY, OR 97107

Dear TCCA Producer:

This notice is to inform you that TCCA is paying your fluid milk license for the upcoming year. Our
records show that TCCA. paid $1,058,856.83 for your milk production in 2020. Using the chart below,
your 2021-2022 fee is $533.00. You will find the deduction on the check youreceive on July 1, 2021 for
payment of May milk. -

You will still receive a written notice from the State of Oregon requesting payment for your license(s) as
well as your CAFO permit. When you sign into the site, you may see a place to enter your gross annual
sales. Do not fill in this field to avoid the calculation of vour fluid milk license. You are responsible
for any other licenses listed on the renewal site.

Also, the name on your license sﬁould be identical to the member name we have on our records. The
name of your TCCA membership is AGUIAR DAIRY. Ifit does not match the name on the renewal
site, please make any corrections with the Department of Agriculture.

Feel free to call me at 503-815-1324 if you have any questions.

Sincerely,
Darla DuRois
Patron Accounting Administrator

2021-2022 Milk Fee Schedule (Based on Annual
Gross Sales) Subject to change:

$0 to $50,000 $148.00

$50,001 to $500,000 - $208.00
$500,001 to $1,000,000 $356.00
$1,000,001 to $5,000,000 $533.00
$5,000,001 to $10,000,000 $709.00

Greater than $10,000,000 $887.00

TILLAMOOK COUNTY CREAMERY ASSOCIATION
4185 Highway 101 North, Tillamook, Oragon 57141
TILLAMOOK.COM
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